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The Applicant requests an order pursuant to section 127 of the Act and sections 104(1) (c), 104(2) (a), 
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in a highly speculative endeavour involving internet service providers.  
 
 
Held: The application under section 104 of the Act is out of time, as well as being frivolous and 
vexatious.  The application under section 127 of the Act cannot be granted to remedy alleged Securities 
Act misconduct between private parties or individuals.  This is a private dispute and the proper venue for 
such matters is in the civil courts.  Failure to succeed in the civil court should not be the basis for an 
application to the Ontario Securities Commission to change a private dispute into a matter of public 
interest. The application of Urquhart is dismissed and the application of all the other Applicants should be 
permanently stayed.  
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DECISION AND REASONS 
 
I.  The Proceedings 
 
[1] These are a series of preliminary motions brought by the respondents (collectively the 
Respondents) for an order, among other things, staying or dismissing the application 
(Application) brought by Diane Urquhart (Urquhart) on behalf of herself and others (collectively 
the Applicants), as against each of them and a preliminary motion brought by staff of the 
Commission for an order staying or dismissing the application and, in the alternative, disclosing 
the names of the anonymous stakeholders.  
 
[2] During the oral arguments at the hearing before this panel (the Hearing), Urquhart 
identified the anonymous stakeholders for the record.  Disclosing their identity is no longer an 
issue for the panel to consider.  
 
[3] The Application was dated May 12, 2003, and was subsequently amended on June 16, 
2003. Any references to the Application will be to the amended application unless otherwise 
indicated. The Application is for an order under the Ontario Securities Act (the Act) specifically 
sections 104(1) (c), 104(2) (a), and 104(2) (c), and for administrative sanctions under section 
127(1) of the Act. 
 
[4] The motions have been brought by: (1) staff of the Commission; (2) Alfred J. Borgmann, 
Bernard J. Borgmann, Barbara Bryden and William M. Bryden (the Borgmann Group); (3) 
Technovision Systems Inc (TVS), Gordon Tremain (Tremain) and Stephen Winters (Winters); 
(4) David W. Dolson (Dolson); and (5) Ross Jepson (Jepson). 
 
II. Background to Proceedings 
 
[5] A group of seven, led by Bernard Borgmann, of which the Applicant was a member, 
invested in ITC.com Inc (ITC), an Ontario corporation incorporated for the purposes of 
consolidating internet service providers (ISP’s). Urquhart made a $1,190,000 venture capital 
investment in ITC and held 25 % of the shares of ITC.  
 
[6] By March 2000, ITC had purchased 28 nine-month options to acquire ISPs that were 
thought to have 175,000 subscribers.  The purchase price was $860,000, all funded by Urquhart. 
The options provided for an exercise price payable as to 50% in cash and 50% in shares of what 
would have been an amalgamated public corporation. The cash required by ITC to exercise all 
the options would have been $35 million. 
 
[7] By July 2000, ITC had been unable to raise the necessary money to exercise the options, 
and, rather than let the options expire, decided to attempt to sell ITC to TVS of British 
Columbia. 
 



 

 - 4 -

[8] In August 2000, a letter of intent was signed between TVS and the members of the 
Borgmann Group. In October 2000, a formal agreement (Technovision Agreement) was 
executed. The transaction was closed on December 13, 2000. Under the Technovision 
Agreement, the Borgmann group surrendered their shares in ITC for 9.1 million TVS treasury 
shares (Vendors’ Shares) that were to be held in trust in accordance with the escrow conditions 
of the Canadian Venture Exchange (CDNX). At the time, the shares of TVS were trading at 
about $1.10; accordingly, the Vendors’ Shares were given that nominal value under the 
Technovision Agreement, reflecting a purchase price of $10,000,000. 
 
[9] Urquhart received the largest allocation of Vendors’ Shares (2.9 million) to reflect the 
investment she had made.  Subsequent to that, she and Bernard Borgmann became directors of 
TVS.  Bernard Borgmann and one other member of the Borgmann group took management 
positions with Technovision under employment contracts for a period of two years. 
 
[10] The Technovision Agreement provided that any release of the Vendors’ Shares held in 
trust was subject to TVS actually acquiring  ISPs for which ITC held options, within one year of 
the December 13, 2000 closing. The Vendors’ Shares were to be released from trust on a 
graduated scale depending upon the number of subscribers for ISP services that were actually 
acquired by Technovision upon its exercise of ISP options. Unless 25,000 subscribers were 
obtained, all of the Vendors’ Shares were to be cancelled. One hundred thousand subscribers 
were required for the release of all of the Vendors’ Shares.  Vendors’ Shares that were not 
released from trust were to be gifted back to TVS for cancellation. 
 
[11] It is important to note that under the Technovision Agreement, TVS only covenanted to 
use its best efforts to obtain regulatory approval for the ISP acquisitions, but nothing more. 
There was no obligation on the part of TVS to acquire any of the ISPs. It was not in a financial 
position to raise enough money to exercise the 28 ISP options. It thought it could raise $10 
million and so entered into the transaction with a view to renegotiate the exercise price for the 
ISP options by offering the ISPs less cash and more TVS Shares.  
 
[12] All but two of the ISP options expired by the end of 2000. Bernard Borgmann obtained the 
further agreement of nine of the 28 ISPs to sell to TVS on revised terms, but TVS only pursued 
three of them. In the end, TVS purchased only two of the 28 ISPs and one additional ISP 
introduced to it by the Borgmann group.  These acquisitions were made in early 2001.  Further 
attempts to acquire the ISPs failed because of an inability to obtain bank financing.  
 
[13] Urquhart’s relations with TVS and its board of directors became quite strained.  On 
February 5, 2001, TVS wrote to Urquhart proposing to pay her $500,000 to settle their 
differences.  The deal was subject to certain terms and conditions including her resignation as a 
director. On February 6, Urquhart rejected the offer and said, “there will be no acceptable 
revisions where I receive less than the $1,190,000 cash currently, or alternatively, a reduction in 
the 2,923,688 shares I am entitled to receive under the current TVS-iTCANADA deal.” 
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[14] In March of 2001, Urquhart commenced arbitration proceedings in British Columbia 
claiming entitlement to a portion of the Vendors’ Shares because of the TVS acquisition of 
certain ISPs allegedly falling within the Technovision Agreement.  
 
[15] If the arbitration determined that the number was less than 25,000, as TVS contended, all 
of the Applicant’s Vendors’ Shares would have been cancelled; otherwise, she may have been 
entitled to 30% of the Vendors’ Shares that she had been allocated. 
 
[16] On March 29, 2001, TVS entered into a settlement agreement (Borgmann/Dolson 
Settlement Agreement) with the Borgmann group and David Dolson, (but not Urquhart) whereby 
Bernard Borgmann’s employment contract and the rights of Borgmann Group and Dolson to 
receive Vendors’ Shares were surrendered for $610,000 to be paid over a period of time.  
 
[17] On April 4, 2001, TVS issued a press release setting out all the particulars of the 
Borgmann/Dolson Settlement Agreement. 
 
[18] On April 12, 2001, the TVS board of directors, Bernard Borgmann having resigned as a 
director, approved the Borgmann/Dolson Settlement Agreement, with Urquhart as the sole 
objector. Urquhart in her written submissions of December 16, 2003 indicated she had received 
legal advice with respect to her position on this resolution.  
 
[19] On April 25 2001, the Borgmann/Dolson Settlement Agreement was accepted for filing by 
CDNX. 
 
[20] On April 23, 2001, Urquhart filed a formal complaint with the Institute of Chartered 
Accountants of Ontario against Alfred Borgmann and Barbara Bryden, alleging, among other 
things, improper removal of financial records and conflict of interest. After an investigation, the 
Institute advised the Applicant on October the 31, 2001 that the information presented disclosed 
no breach of the Institute’s Rules of Professional Conduct and found no wrongdoing against 
Alfred Borgmann and Barbara Bryden. 
 
[21] On May 17, 2001, TVS filed a counterclaim in the arbitration brought by Urquhart asking 
that she be removed as a director. 
 
[22] On May 18, 2001, Urquhart wrote to Miran Shaviri at the Commission regarding 
investigations of TVS commenced by CDNX and the British Columbia Securities Commission 
(BCSC). In this letter, Urquhart indicated that she spoke on behalf of three shareholder groups, 
herself and Ross Jepson, 6000 minority investors in 6.2 million TVS shares as well as 18 of 20 
prospective shareholder groups who were owners of the ISPs that agreed to letters of intent for 
acquisition by TVS.  
 
[23] On June 15, 2001, Urquhart wrote to the Royal Bank Financial Group Ombudsman 
concerning a dispute involving a $10 million Royal Bank of Canada term loan to TVS. Urquhart 
indicated that she wrote to him as a third party mediator to deal with Royal Bank issues that 
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could affect, among others, Urquhart’s considerable TVS investment loss and damages beyond 
her share interest in TVS due to alleged interference with the Royal Bank term loan through her 
communications with the Royal Bank and also indicated that the completion of the deal was in 
the interests of all shareholders “or else there are substantial prospects for successful litigation 
and damage recovery.” 
 
[24] An attempt was made by Technovision to acquire a third of the 28 ISPs in the spring of 
2001, but the Royal Bank refused to advance the funds because TVS could not satisfy the terms 
the bank had imposed when it committed to finance the acquisition of the ISPs. 
 
[25] On July 23, 2001, Urquhart petitioned against TVS, Tremain and Winters in the British 
Columbia Supreme Court seeking certain declarations and orders pursuant to the shareholder 
oppression remedy under the Company Act, R.S.B.C. 1996, C.62 (Company Act).  
 
[26] On August 21, 2001, Mr. Justice Sigurdson of the British Columbia Supreme Court 
dismissed Urquhart’s application to stay the arbitration and the counterclaim pending the hearing 
of the oppression application in the British Columbia Supreme Court. 
 
[27] On September 26, 2001, Jepson surrendered his employment contract with TVS and his 
right to Vendors’ Shares in consideration for $100,000, to be paid over time. After receiving 
legal advice, Urquhart voted in favour of the board resolution approving the Jepson Agreement.  
 
[28] Also in September 2001, TVS filed a lawsuit against Urquhart alleging defamation and 
interference with economic relations. 
 
[29] Urquhart’s July 23, 2001 petition in the British Columbia Supreme Court seeking 
shareholder oppression relief was heard by Mr. Justice Lowry in Vancouver from December 17, 
2001 through December 21, 2001. 
 
[30] On February 2, 2002, Mr. Justice Lowry delivered reasons for judgment dismissing 
Urquhart’s petition. In his reasons, Justice Lowry said among other things:  
 

She attributes the position in which she finds herself to the purchasing company’s failure to 
fulfill what she says was a commitment to acquire most if not all of the ISPs that had exercised 
options, a commitment that underlay her support for the transaction. She accepts that she is 
without recourse on any contractual basis but seeks to invoke the equitable jurisdiction the court 
is afforded by statute under what is customarily referred to as the oppression remedy. (paragraph 
2) 
 
Given the certain loss of her investment that is inherent in the cancellation of her shares, Ms. 
Urquhart seeks an order under section 200(2) that she be paid $1.10 for each of the shares she 
would ultimately have received over the course of six years had Technovision  acquired a 
sufficient number of the ISPs to have obtained 100,000 subscribers. She maintains she should be 
paid over $3 million right now. (paragraph 31) 
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It seems to me, that despite any representation Mr. Tremain made that Technovision was 
committed to purchase the ISPs that had executed options, any reasonable expectations would 
have to be drawn first from the Agreement. It was negotiated over a period of weeks. All 
concerned were represented by solicitors. Indeed, The Applicant was personally represented. 
The Agreement is a comprehensive document consisting of various sub-agreements. (paragraph 
50) 
 
It was perfectly clear from the signing of the letter of intent, if not before, that Technovision was 
assuming no obligation to acquire any ISPs. It could not do so because, among other things, it 
could not obtain the $35 million in financing needed to exercise the options. It was at best 
purchasing an opportunity to negotiate revised terms of sales with 28 ISPs that had agreed to 
sell. (paragraph 51) 
 
The Agreement actually provides for Technovision buying no ISPs or at least buying so few that 
it would obtain less than 25,000 subscribers. Given that in that event the Borgmann Group 
would be entitled to no shares, I do not see how it can be said that it was reasonably expected 
that Technovision would necessarily acquire any ISPs. It is simply not consistent with the 
provision for the cancellation of all of the allocated shares. (paragraph 52) 
 
Indeed the whole burden of the Applicant's application is to impose on Technovision an 
obligation it never assumed. (paragraph 53) 
 
There is here no suggestion that Mr. Tremain or others benefited to Ms. Urquhart’s disadvantage 
because more ISPs were not acquired before December 13, 2001, save perhaps that 
Technovision may be on a better financial footing than it might have been. (paragraph 54) 
 
The circumstances here appear to have been such that the Borgmann Group had little to lose by 
the time they sold ITC to Technovision. The money invested in the options had been spent and 
what was required to complete the consolidation of the ISPs could not be raised. The options 
were going to expire. When that happened the Borgmann Group would have had nothing. 
Technovision may have appeared the best bet to save something of the failing venture. The 
evidence does not disclose that there were any other real alternatives. It was not a matter of the 
Borgmann Group having chosen to sell to Technovision when there were equally attractive 
alternative opportunities available to them. The Applicant may have had every reason to hope 
that Technovision would acquire a large number of the ISPs, but she had no sound basis to 
reasonably expect that it necessarily would do so. She cannot now be heard to say that she has 
been oppressed or unfairly prejudiced because it did not. (paragraph 55) 

 
[31] On March 4, 2002, Urquhart filed a Notice of Appeal from the decision of Justice Lowry. 
She was critical of her lawyers handling of the matter and attended on the appeal personally. In 
her argument before this panel, she stated, “there have been settlements with lawyers and their 
insurance companies for legitimate reasons.” 
 
[32] On October 8, 2002, Urquhart filed a statement of claim in the Ontario Superior Court 
against TVS, the Borgmann Group and Jepson. In the claim, Urquhart made a claim inter alia 
that the Borgmann Group and Jepson pay damages under section 105(2) of the Act. 
 
[33] On October 30, 2002, the arbitrator dealing with the Technovision Agreement in the 
arbitration proceeding commenced by Urquhart in British Columbia ruled on a motion by 
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Urquhart to amend her claim by adding a claim under section 237 of the Company Act of British 
Columbia.  He said: 
 

Since Ms. Urquhart made a conscious decision not to complain about the buy-out or settlement 
when she discovered it had occurred; since she made a conscious decision not to include the 
claim in the arbitration, but to include it in a court proceeding;  since her focus was on the 
court proceedings and she is only raising this issue two weeks before the arbitration, after the 
court application is unsuccessful and now under appeal; since the application under section 
237 is logically brought by way of a petition alleging breach of section 200, as she did in this 
case; since on the information I have so far , I question the chances of success: since I must 
weigh all of this with the fact I have been working to attempt to have this arbitration heard for 
over a year and with the prejudice in time, money and the possible loss of witnesses by 
Technovision,  my order is that the claimant cannot amend or supplement her claim by adding 
a claim under section 237. That claim is presently before the courts in an oppression action. 
 

[34] On December 6, 2002, Urquhart applied to the Commission for consent to commence 
proceedings under section 122(7) of the Act. In her submissions with respect to this application, 
she stated, “it is in the Ontario public interest that the OSC grant me the consent I seek so that I 
may now thoroughly seek civil justice and restitution for my $1.2 million of investment loss at 
Technovision.” After written submissions and oral argument, on January 8, 2003 the 
Commission refused consent and dismissed her application.  

 
[35] On January 23, 2003, the British Columbia Court of Appeal unanimously dismissed 
Urquhart’s appeal of Justice Lowry’s judgment. In her factum and oral argument, Urquhart relied 
heavily on over 270 pages of new evidence that she wished to adduce for the first time. Some of it 
was available at the time of trial and some was not.  The Court found, among other things, that 
Urquhart was in effect seeking a retrial of her claim so she could ground her allegations in 
unlawful actions on the part of certain persons. In delivering the unanimous reasons of the Court, 
the Honourable  Madam Justice Newbury stated: 
 

I appreciate that Ms. Urquhart feels strongly about these and other matters on which she made 
submissions before us. However, the “due diligence” criterion for the admission of fresh 
evidence at the appellate level is not met for much of the new material. (paragraph 15). See 
Spoor v. Nicholls (2001) 90 B.C.L.R. (3d) 88 (B.C.C.A.), at paragraphs 15 and 16.  
 

More substantively, having read much of the evidence and having heard the respondents’ 
argument on appeal, I cannot agree that the admission of the new evidence would have 
affected the result of this case. The enduring picture is one of a sophisticated investor who, in 
danger of losing various options her company had negotiated, took a "long shot" and carried 
out a share exchange with a company that had little in the way of resources and that was 
willing to make very few commitments in return for ITC. It certainly does appear that 
Technovision's management was lacking in talent and honesty, but the trial judge was 
cognizant of that fact, and still found that Ms. Urquhart - perhaps unlike the investing public - 
was not oppressed or unfairly prejudiced in terms of the expectations she could reasonably 
have had. Ms. Urquhart pressed for a speedy trial of her allegations of oppression, and she 
failed to prove her case. With respect, I am not persuaded that she should be permitted now to 
have the case retried on a new basis. I would decline to admit the new evidence. (paragraph 
15) 
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[36] In Ontario, on February 7, 2003 Justice Pitt permanently stayed Urquhart’s action 
under section 105 of the Act. His concise reasons bear repeating: 
 

While the unorthodox nature of the plaintiff's pleading and argument and the multiplicity of 
defendants serve to complicate the issues somewhat, the essential complaint of the corporate 
defendant is that the plaintiff has chosen her forum, indeed two forums, in British Columbia, 
and should be required to abide by the decision already rendered by the British Columbia 
arbitrator, which has not been appealed, and to await the decision of the British Columbia 
Court of Appeal, before instituting these proceedings against it in Ontario. (paragraph 3) 
 
With due respect, the plaintiff has no sustainable legal argument to counter that submission.  
In fact, the only possible explanation for instituting this proceeding against the corporate 
defendant in Ontario is the plaintiff's apparent belief that Ontario law cannot be applied in a 
British Columbia Court, although I suspect she is too sophisticated to hold that belief.  In any 
event, such a perception is mistaken.  Where the subject matter of the dispute is personal 
property, Courts having jurisdiction over the person will apply (with expert assistance) 
whatever is the proper law. The relief the plaintiff is seeking in this action against the 
corporate defendant is the same as she sought in British Columbia, although her legal theory 
may be different.  A different legal theory is not a proper basis for starting a new action 
against the same party, for as was said by Ritchie J. in Fenerty v. Halifax (City),  53 N.S.R. 
457 at 463;  50 D.L.R. 435 (S.C.) : 
 
 The doctrine of res judicata is founded on public policy so that there may be an end 

of litigation, and to prevent the hardship to the individual of being twice vexed for 
the same cause.  The rule which I deduce from the authorities is that a judgment 
between the same parties is final and conclusive, not only as to the matters dealt 
with, but also as to the questions which the parties had an opportunity of raising. 

 
With respect to the personal defendants, the issues are somewhat less simple only because 
they were not parties in either of the British Columbia proceedings. (paragraph 5) 
 
In essence, the plaintiff's position is that all the defendants conducted themselves in a 
manner that was inimical to her economic interests. She claims that the corporate defendant, 
by refusing to release certain escrow shares to her and by failing to make an offer for the 
purchase of these shares that was proportionate to the settlements with the personal 
defendants, not only breached a common law duty owed to her, but also ran afoul of certain 
British Columbia and Ontario corporate and securities statutes. The personal defendants, by 
accepting the consideration paid by the corporate defendant, not only breached their 
common law duty owed to her, but also ran afoul of certain British Columbia and Ontario 
corporate and securities statutes. Apart from the allegations of breaches of Ontario laws, 
these are precisely the claims made in the British Columbia proceedings. It may be possible, 
although I do not believe it, that the plaintiff apparently assumed that she could not pursue 
the defendants in British Columbia for the alleged violations of Ontario law. Further, the 
nature of the duty the defendants are alleged to have owed to the plaintiff has not been 
pleaded, although the allegations lead to the inference that the implied duty must be 
fiduciary in nature. (paragraph 6) 
 
While the plaintiff did not join the personal defendants in the British Columbia proceedings, 
she required them to testify as witnesses to obtain evidence in support of her cause. 
(paragraph 7) 
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In her pleadings (although not in submissions), the plaintiff relies on violations of section 
122 of the Ontario Securities Act.  The prosecution of offences under this section requires 
the consent of the Ontario Securities Commission. (paragraph 8) 
 
This is precisely the kind of proceeding that motions Judges are obliged to stay or dismiss 
on grounds of res judicata, issue estoppel, abuse of process, and on the ground that they are 
frivolous and vexatious.  See for example, Reddy v. Oshawa Flying Club (1992), 11 C.P.C. 
(3d) 154 (Ont. Gen. Div.); Vaughn v. Ontario (Minister of Health), [1996] O.J. No. 1647 
(Ont. Gen. Div.); Donmor Industries Ltd. v. Kremlin Canada Inc. (No. 1) (1991),  6 O.R. 
(3d) 501 (Ont. Gen. Div.); Germscheld v. Valois et al. (1989),  68 O.R. (2d) 670 (S.C. Ont.); 
May et al. v. Greenwood (1990), 11 O.R. (3d) 42 (Div. Ct.). (paragraph 9) 
 
In addition, the amended statement of claim does not meet the requirement of rule 25.06(1) 
of the Rules of Civil Procedure, which requires that,  
 

Every pleading shall contain a concise statement of material facts on which the 
party relies for the claim or defence, but not the evidence by which those facts 
are to be proved. (paragraph 10) 

 
But, what perhaps is even more important, the claim is drawn as if it were a continuation or 
amendment of the proceedings already underway in British Columbia. (paragraph 11) 
 
It is not surprising that the plaintiff did not join the personal defendants in the British 
Columbia proceedings, because she has not pleaded facts from which a duty owed to her by 
the personal defendants can be found without the drawing the legally unsustainable 
inference that since the plaintiff and defendants are “potentially” shareholders of the same 
company, they are fiduciaries of one another. (paragraph 12) 

 
[37] Urquhart elected not to appeal the judgment of Justice Pitt but rather to write to the 
Commission asking it to take action under section 104 and 127 of the Act. 
 
[38] On February 24, 2003, in response to Urquhart’s letter and report of February 10, 2003, the 
Chair of the Ontario Securities Commission, David A. Brown Q.C. advised her that the “Staff of 
the OSC will not be pursuing this matter further,” on the ground that “this matter is more 
appropriately characterized as a private dispute between you and Technovision and certain other 
individuals identified in your report. The proper forum for the resolution of private disputes 
remains with the civil courts.”  
 
[39] Further correspondence ensued between the Commission and Urquhart in which the 
Executive Director of the Commission wrote to Urquhart that “OSC staff has closed the file in 
terms of starting an investigation or formulating allegations of issuer bid and collateral agreement 
non-compliance at Technovision.” 
 
[40] As set out above, on May 12, 2003, this Application was brought, having been prepared by 
Urquhart on her own behalf and on behalf of Bruce Asquith, Leo Chang, Kelly McEvenue and 
certain anonymous shareholders, now identified. The motion was subsequently amended on June 
16, 2003 for an order: 
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1. Directing Technovision to make an identical issuer bid under section 104 (1) (c) of 

the Securities Act; 
 
2. An order under the same section directing current directors and senior officers of 

Technovision to make such an identical issuer bid; 
 

3. An order under  section 104 (2) (c) of the Securities Act with respect to exemptions 
under Part XX of the Ontario Securities Act;  

 
4. An order that the Borgmann/Jepson Settlement Agreement was not justifiable in the 

circumstances; and 
 

5. An order that administrative sanctions be imposed in the public interest under 
section 127 (1) of the Securities Act and to review the decision of the executive 
director not to conduct enforcement proceedings with respect to the Borgmann or 
Jepson Agreements. 

 
[41] After the oral argument which continued from December 3, 2003 through to December 5, 
2003, Urquhart wrote to the Secretary of the Commission asking permission to submit further 
argument in writing as David Dolson, in his closing submissions on December 5, 2003 had said 
that Urquhart had, in her capacity as a director, approved the TVS Board of Directors resolution 
approving the Jepson agreement. Her request was granted by the panel and the opposing parties 
were given until January 6, 2004 to submit any arguments in response. Urquhart’s submissions of 
December 16, 2003, the reply submissions of staff of the Commission, Cynthia Amsterdam on 
behalf of the Borgmann Group, and David Dolson, all dated January 6, 2004 are attached to these 
Reasons. 
 
III. Decision 
 
[42] Section 104 empowers an “interested person” to apply to the Commission where a person or 
company has not complied or is not complying with the take-over bid or issuer bid provisions of 
the Act. When one compares the powers given to the Commission under section 104 and those 
given to the court under section 105, it is evident that section 104 is intended to deal with non-
compliance while a take-over bid or issuer bid is in progress or still running its course. Section 105 
in contrast, provides for an “interested person” to apply to the courts where non-compliance with 
the same provisions has occurred.  It is intended to deal with non-compliance once a take-over bid 
or issuer bid has been completed or is no longer running its course.  In the present case, the alleged 
issuer bid by TVS had run its course by the autumn of 2001. 
 
[43] Under section 127 (1) of the Act, the Commission has the jurisdiction to make orders in the 
public interest. “The sanctions under the section are preventative in nature and prospective in 
orientation. Therefore, section 127 cannot be used merely to remedy Securities Act misconduct 
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alleged to have caused harm or damages to private parties or individuals.” See Committee for 
Equal Treatment of Asbestos Minority Shareholders v. Ontario, [2001] 2 S.C.R. 132 Iacobucci J. 
 
[44] It is clear from her business dealings and the subsequent legal and other proceedings and 
negotiations, that Urquhart is an intelligent, knowledgeable and sophisticated investor. The 
underlying thrust of all her efforts by way of litigation, complaints to various banks, regulatory 
authorities, professional boards, and claims against her lawyers and their insurers, is to recover 
monies she invested in what turned out to be a highly speculative project. It appears that from the 
beginning, she acted with legal advice or that such advice was available to her. She now appears to 
attribute some of her present problems to what she describes as advice that was not appropriate. 
The facts underlying her claim and complaint have remained the same and have at all times been 
known to her except her complaints about Tremain, which, as stated by the BCCA, “would not 
have affected the result of this case.” 
 
[45] We find that this section 104 application on behalf of the Applicants is out of time and 
frivolous and vexatious, and in the words of the Honourable Justice Pitt, “this is precisely the kind 
of proceeding that motions judges are obliged to stay or dismiss on grounds of res judicata, issue 
estoppel, abuse of process and on the ground that they are frivolous and vexatious.” 
 
[46] This is a private dispute and should be resolved in the civil courts. Failure to succeed in the 
civil court should not be the basis for an application to the Commission to change a private dispute 
into a matter of public interest.  
 
[47] The application of Urquhart is therefore dismissed. 
 
[48] With respect to the other named Applicants, it was argued that the Applicants’ actions have 
all along included them as silent parties. In her letter of May 18, 2001 to the Commission, 
Urquhart indicated that she spoke on behalf of three shareholders groups as well as 6000 minority 
shareholders and “the interest and damages suffered by 18 of 20 prospective shareholders…” 
Although it is not clear to us that those now named were in fact silent partners in the previous 
litigation, we are of the view that they are still involved in a private dispute to recover monies, and 
that their recourse, if any, should be in the civil courts. The issue of whether the judgments of 
Justice Pitt and the British Columbia Court of Appeal are binding on them can be determined in 
the civil courts if those parties so desire and the courts permit.  
 
[49] It is our decision that the application of all the other Applicants be permanently stayed.  
 
 
 
 
 
DATED at Toronto, Ontario this 4th day of March, 2004. 
 
        “Wendell S. Wigle”      “Robert L. Shirriff” 
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_____________________________    _______________________________ 
        Wendell S. Wigle, Q.C.      Robert L. Shirriff, Q.C. 
 
 
 
 
 
 






























